COMMISSION ON PROTECTION OF COMPETITION
RULES
on prioritization of requests for initiation of proceedings under Chapter Nine and Chapter Twelve of the Law on Protection of Competition
І. GENERAL PROVISIONS

Subject matter and purpose of the rules
Art. 1. (1) These rules shall define priorities for the legal application of the proceedings under Chapter Nine and Chapter Twelve of the Law on Protection of Competition (LPC) and a procedure for assessment of the compliance with the priorities for the legal application of requests for initiation of proceedings under Art. 38, paragraph 1, items 2, 3, 4 and 9 of LPC.

(2) The purpose of the prioritization is to ensure the efficient use of CPC’s resources and to aim its efforts at preventing and terminating the most substantial infringements of competition.

(3) These rules shall not apply with respect to the refusal to initiate proceedings in case of a failure to eliminate in time irregularities made in the request under Art. 38, paragraph 2 of LPC and with respect to the grounds stipulated in Art. 41 of LPC.

Operating independence of the CPC
Art. 2. (1) In order to use its resources in the best way the CPC shall focus its efforts in fields where they are expected to ensure the greatest benefit to the public as at the same time it aims at a fair balance between:

– cases characterized by the absence of factual and legal complexity and investigation of the most clear infringements, cases of greater complexity or newer ones in terms of their nature and character; 

– cartel agreements, vertical restrictions and abuse of dominant position;

– proceedings under Chapters Seven and Seven “b”;

– proceedings that can be completed fairly quickly, and ones that require a longer period for consideration;

– different economic sectors in view of ensuring a balance of strategic sectors of macroeconomic importance and other sectors where the legislation in the field of competition is equally applicable.

(2) The assessment of priority may be made on a case-by-case basis regardless of the premises for refusal to initiate proceedings.

II. PRIORITIES FOR APPLICATION OF THE LAW UNDER CHAPTERS NINE AND TWELVE OF LPC
Prioritization criteria 
Art. 3. For the purpose of prioritization of the proceedings under Chapters Nine and Twelve of LPC the Commission may make an assessment as per the following criteria: substantial impact on competition on the market, substantial importance for the welfare of consumers, strategic significance of the policy on the legal application of the rules on protection of competition, likelihood of establishing an infringement, likely impact of the actions of the CPC, rational use of the resources, impact on the economic position of the supplier in case of claims of infringements under Chapter Seven “b”, annual priorities.

Substantial impact on competition on the market
Art. 4. (1) The Commission shall consider whether the specific case might have led or might lead, with a sufficient degree of likelihood, to substantial impact on competition on the market. 

(2) Substantial impact on competition on the market shall exist if there are indications of a likely infringement that has or might have considerable and lasting impact on the competitive environment of the market as well as all cases of cartel and strategic abuses. 

(3) It shall be deemed that a likelihood of substantial impact on competition on the market exists also if there are indications that one or two undertakings has/have a significant market share. 

(4) Usually the most negative effects on competition may be caused by infringements: 

1. concerning the price, quality and diversity of the goods;

2. limiting the ability of the undertakings to operate on the relevant market by leading to market sharing or to a closure effect. 

Substantial importance for the welfare of consumers
Art. 5. (1) Substantial importance for the welfare of consumers exists if there is a high likelihood of the alleged infringement having had or having impact on the welfare of a great circle of consumers on the basis of prima faciе data, especially in case of markets of substantial social and economic impact on consumers’ welfare. 

(2) Usually the greatest direct or indirect impact on consumers’ interests is deemed to exist in the cases where:

– the prices are higher for consumers;

– the supply of products/services and the diversity thereof is lower, or

– the quality or innovativeness of the goods/services offered are lower than they would be had the alleged infringement not have been committed.

Strategic significance of the policy on the legal application of the rules on protection of competition 
Art. 6. Usually the greatest strategic significance have the proceedings regarding:

1. repeated/multiple infringements committed by undertakings – such infringements show that a decision for establishing an infringement adopted by the CPC has not had a sufficient deterring effect;

2. new market phenomena and actions whose nature has not been assessed by the CPC before that in order that the investigation thereof ensure a greater legal certainty in terms of their compliance with the provisions of LPC;

3. infringements as a result of which the competitive environment is directly and actually harmed;

4. infringements affecting procedures and mechanisms for allocation and use of public and European funds.

Likelihood of establishing an infringement
Art. 7. On the basis of the data and evidence submitted together with the request for initiation of the proceedings and/or collected in the course of the preliminary investigation the Commission shall consider whether it can justify the existence of an infringement with a sufficient degree of likelihood.

Likely impact of the actions of the CPC
Art. 8. In considering a request the Commission shall analyse whether that would result in effective discontinuation of a possible infringement. In that regard the CPC shall make an assessment as to what extent it is better placed than the sector regulators, other state authorities and/or organizations in exercising their special competence or than actions to be taken for private-law protection of the interests of the affected parties in or out of court. 

Rational use of the resources
Art. 9. The Commission shall take into consideration the possible resources necessary for conducting the respective investigation. The CPC shall aim to organize and allocate its resources in a manner enabling it to focus and use its capacity on those of its actions that would have the greatest deterring effect. In particular, the CPC shall assess:

1. the purposes of the specific investigation and the likelihood of achieving them;

2. the time necessary for conducting the investigation as well as the necessary and available human and financial resources.

Impact on the economic position of the supplier in case of claims of infringements under Chapter Seven “b”

Art. 10. In relation to the application of Chapter Seven “b” and the possible initiation of proceedings, in addition to the assessment on the basis of the criteria under Art. 4 – 9 and Art. 11 the Commission shall also make an assessment of the alleged unfair trade practice in terms of:

1. type, character, gravity, single occurrence, repeatedness and duration of the unfair trade practice; 

2. type and nature of the agricultural and food products affected by the unfair trade practice;

3. impacts on the economic position of the supplier, including ones leading to restriction of access and/or supply;

4. information about the same or similar behaviour with respect to other suppliers of the respective buyer;

5. degree of likelihood of occurrence of damages as well as degree and amount of the damage for the supplier as a result of the unfair trade practice;

6. extent of the benefit for the supplier/other suppliers arising out of the intervention of the CPC and the prohibition of the unfair trade practice.

Annual priorities
Art. 11. (1) The Commission shall determine annually its priorities for application of the law during the respective calendar year by taking into consideration the up-to-date economic situation, the need of expansion of competition on certain markets or improvement of the conditions under which the markets function. 

(2) The Commission shall adopt, by its decision, and publish by January 31st of the respective year on its website its annual priorities, by also setting them into the annual report on its activity under Art. 14, paragraph 1 of LPC.

Application of the criteria 
Art. 12. (1) In order to assess the case the Commission may invoke one or more of the criteria specified in Art. 4 – 11. The weight assigned to each of them shall be based on the operating independence of the Commission according to Art. 38, paragraph 4 of LPC. 

(2) In applying the criteria for prioritization the Commission shall take note of the specific facts and circumstances under each individual case.

III. PROCEDURE FOR ASSESSMENT OF THE COMPLIANCE WITH THE PRIORITIES FOR APPLICATION OF THE LAW

Scope of application of the procedure
Art. 13. The procedure regarding the assessment for prioritization may be applied with respect to requests for initiation of proceedings under Chapters Nine and Twelve of LPC submitted by:

1. a prosecutor;

2. the persons whose interests are affected or threatened by an infringement under this law;

3. a person having submitted a request for immunity from sanction;

4. suppliers of agricultural and food products, by organizations of producers of agricultural products, by organizations of suppliers or associations of such organizations further to the request of one or more of their members or of one or more of the members of organizations being members thereof, including by other organizations having legal interest in representing suppliers upon supplier’s request and in supplier’s interest provided that such organizations are non-profit legal entities.

Preliminary investigation
Art. 14. (1) In order to clarify facts and circumstances related to the submitted request for initiation of proceedings, in relation to an assessment of the compliance with the priorities for application of the law the Commission may exercise its powers to carry out a preliminary investigation under Art. 38а of LPC.

(2) The information collected shall be attached to the request or to the case-file in case that proceedings are initiated.

(3) The internal documents of the Commission within the meaning of § 1, item 1 of the additional provisions of LPC shall not be attached to the request.

Order to initiate proceedings
Art. 15. Where the case falls within the scope of Commission’s priorities for application of the law and the request meets the regularity requirements under Art. 71 LPC, the Chairperson of the Commission shall initiate proceedings under Art. 39, paragraph 1 of LPC by a reasoned order.
Order to refuse to initiate proceedings
Art. 16. (1) Where the case does not fall within the scope of Commission’s priorities for application of the law the Chairperson of the Commission shall refuse to initiate proceedings by a reasoned order. 

(2) The person having submitted the request shall be notified of the order of the Chairperson under paragraph 1 within 7 days after the order is issued.
(3) The order of the Chairperson of the Commission by which the initiation of the proceedings under Art. 38, paragraph 4 of LPC is refused shall contain:

1. the factual and legal grounds for issuing such refusal;

2. an assessment of the alleged infringement as per the priorities under Section II;

3. an operative part in which the initiation of the proceedings is refused;

4. data about the term and the authority before which the order may be appealed.

(4) In case that the order under paragraph 1 has come into force and a state fee for initiation of proceedings has been paid the fee shall be subject to refund after an application for the refund thereof is filed. 

Access to materials under the preliminary investigation
Art. 17. In case of a refusal to initiate proceedings on the grounds of Art. 38, paragraph 4 of LPC the applicant shall have the right to access the request and the materials collected in the course of the preliminary investigation with the exception of the materials containing production, trade or other secret protected by the law as per the CPC’s Rules on access to, use and storage of documents being production, trade or other secret protected by the law published on the website of the CPC.

IV. FINAL PROVISIONS
§ 1. These rules are adopted by the CPC’s Decision No. 606 of 10 June 2021 on the grounds of Art. 38, paragraph 4 of LPC. They are based on the experience of other competition authorities of European Union Member States gained in relation to the exercise of the power to prioritize the proceedings.

§ 2. The rules shall be subject to periodic amendment and supplementation in view of keeping them up-to-date. 

§ 3. The rules shall apply as from the day of their promulgation in State Gazette (promulgated in State Gazette, issue 51 of 18 June 2021). With respect to requests submitted under Art. 38, paragraph 1, item 9 the rules shall come into force on 1 November 2021.
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